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NATURE OF THE CASE 
 

 The University of Kansas ignored its own rules, created a new clandestine rule, and 

then crushed Dr. Albert Romkes’ civil rights leaving him without a livelihood. The 

University denied Romkes—the only openly gay professor in the Mechanical Engineering 

Department—tenure on the basis of a clandestine rule. In the process, the University 

violated its own rules and regulations. Procedural irregularities that result in “deviations from 

the simple mechanics of tenure review and the rules that institutions create to govern their 

decision-making process” are “probative of a defendant’s intent because such rules are 

relatively clear and easy to follow, making deviations from them hard to explain except by a 

lack of good faith.” Craine v. Trinity College, 259 Conn. 625 (2002) (emphasis added). The 

University breached its employment agreement with Romkes and denied him due process of 

law. Consequently, this Court must reverse the University’s actions under the Kansas Judicial 

Review Act (KJRA) and remand for a new hearing or grant Romkes tenure outright. See 

K.S.A. 77-261(c)(5), (c)(7), (c)(8); see Brown v. Trustees of Boston University, 891 F.2d 337 (1st 

Cir. 1989) (affirming the district court’s outright grant of tenure).  

OVERVIEW 
 

This case involves the University’s failure to follow its own rules regarding tenure 

decisions. A brief backdrop to the University’s tenure review process is necessary.  

The University’s Tenure Procedure 

 Tenure review is governed by written regulations known as the University’s Faculty 

Senate Rules and Regulations (FSRR). (R. V, 252.) The FSRR exist in order to promote a 

“rigorous and fair evaluation of faculty performance.” (R. V, 252; FSSR 6.1.1.2.) Under the 
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FSSR, various tenure review committees considered a professor’s performance in several 

areas: teaching, scholarship, service and professional performance. (R. V, 254; FSRR 6.2.1.)  

Tenure review is a multistep process. First, the professor’s department reviews the 

application. (R. V, 256; FSRR 6.3.1.2.) Then the professor’s school that oversees the 

department assesses the application. (R. V, 256; FSRR 6.3.1.2.) Finally, the University’s own 

tenure committee and the Chancellor evaluate the application. (R. V, 256; FSRR 6.3.1.3.) The 

Chancellor holds ultimate authority on whether to grant tenure. (R. V, 265; FSRR 6.9.1.2.) 

A department or school may promulgate its own written criteria for tenure so long as 

the criteria are consistent with the FSSR. (R. V, 256; FSRR 6.3.2.) However, before a 

department or school’s written criteria can be used in the tenure process, another 

committee—the Standards and Procedures for Promotion and Tenure Committee (SPPT)—

must approve it. Faculty Senate Rule and Regulation 6.3.5 states:  

“Prior to taking effect, all criteria, procedures, guideline and forms shall be submitted to the 
[committee] . . . for review and approval.” (R. V, 258; FSRR 6.3.5.) (Emphasis 
added.)  

 Regulation 6.3.5 requires the SPPT to preapprove the local rules of the school and 

department. That requirement is consistent with other provisions of the FSSR that require 

the professor be aware of the criteria under which he or she will be appraised. For example, 

the FSRR require the University to provide a written copy of the criteria used to make tenure 

decisions to all newly appointed assistant professors prior to completion of their first semester 

of appointment. (R. V, 259; FSRR 6.4.1.1.) Obviously, notices of expectations and rules and 

an opportunity to achieve are hallmarks of traditional fairness. In addition, the FSRR 

specifically incorporate the 1940 American Association of University Professors (AAUP) 

statements on Academic Freedom and Tenure. (R. V, 256; FSRR 6.1.2.) The document is 

perhaps the single most important piece of higher education governance. More than 200 
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august bodies and organizations endorse the statement. (See Appendix A). In addition, the 

Kansas Board of Regents expressly adopts the AAUP’s first statement on academic tenure 

directly into their policy manual. It states,  

“The precise terms and conditions of every appointment should be stated in 
writing and be in the possession of both institution and teacher before the 
appointment is consummated.” Kansas Board of Regents, Policy Manual § 
F.8.b.1. (See Appendix B.)  

This statement is adopted by the University, the Kansas Board of Regents, and the 

preeminent organization of higher education—the AAUP. (R. V, 256; FSRR 6.1.2.)  It clearly 

sets out that a professor’s tenure application should be judged based on rules that are in 

effect at the time the teacher’s appointment is consummated. (R. V, 256; FSRR 6.1.2.) Unfortunately 

for Romkes, the University elected to disregard this binding principle when it considered 

Romkes’ tenure application. 

The University Deviates From Its Own Procedure and Denies Romkes Tenure 

The University hired Romkes in 2005 on a tenure track appointment. Five years 

later, in 2010, he filed his application and dossier for tenure. (R. III, 30.)  In this case, 

Romkes’ department—Mechanical Engineering—first reviewed his application. (R. III, 91.). 

The Mechanical Engineering Department committee recommended him for tenure with 

only one dissent. (R. III, 91-2.) Next, the School of Engineering reviewed his application. (R. 

IV, 106-114). Again, the committee unanimously recommended him for tenure but the Dean 

of the School, Dr. Stuart Bell, dissented and expressed concern about Romkes’ lack of grant 

funds obtained as a “principle investigator.” (R. IV, 108, 112.) The University Committee on 

Promotion and Tenure (UCPT) then reviewed Romkes’ application and recommended 

against granting tenure under the advice of the Dean. (R. IV, 127, 183.) The Chancellor 

adopted the findings of the UCPT and officially denied Romkes tenure. (R. V, 208.)     
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The University Based Its Tenure Decision on a Clandestine Rule 

The University’s decision was based solely on the “principle investigator rule” (P.I. 

Rule), which states that a professor’s scholarship should be judged solely by their ability “to 

attract external funding for their research, as demonstrated by funded external grants with 

the candidate as the principle investigator.” (R. V, 247). First, as mentioned, Dean Bell’s 

letter, in which he dissented from the committee’s recommendation, emphasized and 

italicized the P.I. rule. (R. IV, 112.) Second, Provost Jeffrey S. Vitter, the head of the UCPT 

committee, simply reworded Dean Bell’s letter and recommended denying tenure because of 

a “research record that does not demonstrate the development of an independent scholarly 

agenda and a sustainable research program.” (R. III, 183.) Provost Vitter’s language, which 

reworded the P.I. Rule, was eventually adopted by the Chancellor and became the official 

reason for denying Romkes tenure. (R. V, 208.) In fact, in order to give meaning to Provost 

Vitter’s phrase, the district court turned to the P.I. Rule. (R. II, 153-54.)  

The unvetted and inappropriate P.I. Rule controlled Romkes’ fate. The P.I. Rule is 

allegedly part of the Mechanical Engineering Department’s rules for tenure review 

promulgated under the FSRR. (R. V, 247.) The SPPT never approved or ratified the use of 

the departmental rules including the P.I. Rule under FSRR 6.3.5. (R. V, 258.) In fact, there is 

no record that the Mechanical Engineering committee even approved the P.I. Rule in the 

first place. (R. I, 8.) Therefore, the University’s use of the P.I. Rule to deny Romkes tenure 

was inappropriate, in derogation of its own rules, and should not have been the basis for any 

tenure decision.  

Romkes proffered emails showing that the SPPT neither saw nor approved the 

Mechanical Engineering regulations that contained the P.I. Rule.  On April 18, 2011, the 

Chair of the SPPT, Professor William Keel, informed Dr. Ronald Barrett(-Gonzalez), the 
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most Senior Member of the School of Engineering’s Senate Executive Committee, that the 

SPPT had yet to ratify the Mechanical Engineering Department rules. He stated in an email 

exchange:  “[The] SPPT has not yet approved the Engineering school’s policies much less 

the individual departments’ policies in Engineering.” (R. I, 31.) In addition, Professor Keel 

stated that the SPPT had “never seen the ME document,” but noted that the SPPT was 

reviewing other unrelated departments’ procedures. (R. I, 30, 31.)   

However, the email exchanges provide just a glimpse into the University’s attempt to 

cover up its actions. Professor Keel’s statement that he had never seen the P.I. Rule is no 

surprise because the University actively worked to hide the Mechanical Engineering 

Departmental rules. (R. I, 30-31.) Dr. Barrett embarked on an arduous journey to learn the 

origins of the P.I. Rule and to find its current existence. (See Appendix C).  

On March 2, 2011, the University Committee on Promotion and Tenure notified 

Romkes of its recommendation to deny tenure. (R. IV, 183.)  At that time, Dr. Barrett began 

his search for the P.I Rule. He visited the Governance Library where there were no tenure rules 

on file for the Mechanical Engineering Department. (Appendix C.) The University again 

violated its own rules by failing to publish a copy of the rules in its Governance Library.  

The College, each school, division, department, and budgeted 
interdisciplinary academic program in the University shall file a statement 
describing its internal organization and decision making procedures, 
including all its rules and regulations then in force. This statement shall 
indicate provision for the role of the faculty in . . . tenure recommendations . 
. . [A] copy [of the statement] with its effective date shall be placed in the KU 
Policy Library by the chair, dean vice chancellor, or their designee and 
deposited in the University Archives by the Office of University Governance. 

FSRR 1.1.1, available at https://documents.ku.edu/policies/governance/FSRR.htm#art2sect1.  

As the above email exchange indicates, Dr. Barrett then contacted Dr. Keel who 

informed him that he had never seen the P.I. Rule or the Mechanical Engineering 
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Departmental rules. (R. I, 30-31.)  On April 19, 2011, Professor Fisher, the Chair of the 

Mechanical Engineer Department Committee on Promotion and Tenure, finally sent 

Romkes a copy of the Mechanical Engineering Department rules, which contained the P.I. 

Rule. (Appendix D.) The rules date back to 2009. But there are no records in any committee 

minutes of discussing the regulations that contain the P.I. Rule or any indication that the 

Mechanical Engineering Department ever approved them. (Appendix C.) At best, the 

regulations containing the P.I. Rule appear to be a draft of possible rules for future 

consideration on which the Mechanical Engineering Department had taken no action. (R. I, 

30-31.)   

On April 21, 2011, Professor Barrett sent Professor Keel a copy of the regulations 

containing the P.I. Rule. (R. I, 30-31.) Professor Keel confirmed, again, that he had never 

seen them. Professor Barrett then sought to track down the rules that were in effect at the 

time of Romkes’ tenure review. (R. I, 30-31.) After visiting several offices, Ms. Amy 

Wierman of the School of Engineering Dean’s office confirmed she was custodian of 

records for the School of Engineering. (Appendix D.) But Ms. Wierman has no role in 

University governance and did not share any of the rules with the University Governance 

Library, where the rules should be located. (Appendix C.) The Dean refused to turn over the 

rules. Consequently, on May 6, 2011, Dr. Barrett was forced to file a Kansas Open Records 

Act (KORA) in order to get a copy of the rules in effect at the time of Romkes’ 

appointment. (See Appendix E.). By the time the University provided the rules to Dr. Barrett, 

Romkes’ petition for judicial review was already due in district court.  

The email correspondence between Dr. Barrett and the SPPT Chair show that the 

P.I. Rule was never in effect. (R. I, 30-31.) And to add insult to injury, in May 2012, the 

School of Engineering Senate voted not to adopt the P.I. Rule as one of its criteria for 
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tenure. Simply stated, the University plucked one sentence out of a collection of unapproved 

rules and used it arbitrarily to deny Romkes tenure. It is no surprise that the University so 

stridently seeks to subterfuge the email exchanges between Dr. Barrett and Dr. Keel. Bad 

faith is easier to deny when it is swept under the rug.  

ANALYSIS 
 
Issue 1:  Under K.S.A. 77-619, a court may supplant the agency record with additional evidence if the 
evidence shows improper agency decision-making. Romkes submitted email records showing that the SPPT 
never approved the Mechanical Engineering rules; and, thus, the University’s reliance on the P.I. Rule was 
improper under the FSRR. Are the emails properly part of the record under K.S.A. 77-619?     
 

K.S.A. 77-619 allows a district court to add to an agency record information relevant 

to show the “unlawfulness of procedure or of decision-making process” of the agency. 

Romkes argues that the University acted unlawfully when it denied him tenure based on the 

P.I. Rule. Romkes proffered emails showing that the SPPT never saw or approved the 

Mechanical Engineering regulations that contained the P.I. Rule.  As discussed, the emails 

show that on April 18, 2011, the Chair of the SPPT, Professor William Keel, informed Dr. 

Barrett that the SPPT had yet to ratify or even see the Mechanical Engineering Department 

rules. (R. I, 30-31.) But Keel did note that the SPPT was busy reviewing other unrelated 

departments’ procedural rules. (R. I, 30, 31.)  

The district court refused to consider the email evidence because it misread the 

relevance of the email. The court concluded the email exchanges showed that FSRR 6.3.5 

was not yet in effect. (R. I, 73). The district court ignored both the plain language of the 

FSRR that says it went into effect in 2007-2008 and the language of the email that states that 

the SPPT was beginning its review as authorized by FSRR 6.3.5. (R. I, 31). The court’s ruling 

is puzzling and an abuse of discretion. The district court should have admitted the evidence 

under K.S.A. 77-619.  
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Issue 2:  Under Kansas law, a district court abuses its discretion when it relies on incorrect law. Here, the 
district court relied on case law from 2005 that was abrogated by 2009 statutory amendments. Did the 
district court abuse its discretion by relying on an outdated standard of review?     
 
 The district court applied the wrong standard of review in this case. Citing Jones v. 

Kansas State University, 279 Kan. 128 (2005), the court stated that it “must accept as true the 

evidence and all inferences to be drawn therefrom which support or tend to support the 

findings of the factfinder and must disregard any conflicting evidence other inferences.” (R. 

II, 147.) Remand is necessary because the court applied the wrong standard.  

 K.S.A. 77-621(c)(7) requires the district court to review the findings of the University 

for substantial evidence “viewed in light of the record as a whole, which includes the agency 

record for judicial review.” Under Kansas law, a district court judge abuses its discretion if it 

applies an incorrect standard of review. State v. Freeman, 292 Kan. 24, 28 (2011); see also State 

v. Gonzalez, 290 Kan. 747, 755-56 (2010) (“Judicial discretion is abused if judicial action . . . is 

based on an error of law, i.e., if the discretion is guided by an erroneous legal conclusion. . . 

.”). Here the district court applied an incorrect standard of review and refused to give any 

weight to Romkes’ evidence showing that the University’s tenure decision lacked merit. 

Instead, the district court simply reiterated that it would not “reweigh the evidence” and 

dismissed Romkes’ arguments. See (R. II, 147-49.) The error is prejudicial. This Court is 

asked to decide if the University’s decision is arbitrary or lacks a substantial basis in fact. 

Both questions require this Court to consider Romkes’ information supporting his bid for 

tenure. Because the court disregarded all of Romkes’ evidence, it summarily denied Romkes’ 

petition for judicial review and abused its discretion.  
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Issue 3:  Kansas courts enforce the terms of an employment agreement as written and require contracting 
parties to act in good faith. The parties agree that Romkes was hired on a tenure track and that Romkes’ 
employment with the University was governed by the FSRR. Was the University’s deviation from the FSRR 
a breach of contract?  
 
 Admittedly, Kansas appellate courts are hesitant to entertain a breach of contract 

action under the KJRA. See Gaskill v. Ft. Hays State Univ., 31 Kan. App. 2d 544, 546, 70 P.3d 

693 (2003) (stating the Kansas Judicial Review Act is “the exclusive remedy for professors 

claiming either wrongful termination or breach of contract against the state educational 

institutions listed in K.S.A. 76-711[a].”). But Romkes, under the KJRA, challenges the 

University’s decision by pointing out that the University engaged in unlawful procedure, that 

its decision lacked a substantial basis in fact, and its ruling was arbitrary and unreasonable. 

See K.S.A. 77-261(c)(5), (c)(7), (c)(8). And, at all times, Romkes has challenged the use of the 

P.I. Rule. (R. IV, 120; 188; V, 203; I, 7-10.) At the heart of the dispute is an employment 

relationship between Romkes and the University. Contract law, therefore, is instructive and 

shows that the University’s actions require reversal under the KJRA.  

This Court reviews the University’s decision for substantial competent evidence. 

 This Court considers all the evidence presented at the agency hearing and reviews 

the University’s determinations for substantial competent evidence in light of all of the 

evidence. See Herrera-Gallegos v. H&H Delivery Service, Inc., 42 Kan. App. 2d 360, 362 (2009). 

Substantial competent evidence is that which “possesses both relevance and substance and 

which furnishes a substantial basis of fact from which the issues can reasonably be resolved. 

In other words, substantial evidence is such legal and relevant evidence as a reasonable 

person might accept as being sufficient to support a conclusion.” State v. Gonzalez, 290 Kan. 

747, 757 (2010) (citations omitted).   
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The parties do not dispute that the University hired Romkes on a tenure track and 

that the FSRR governed his employment. As mentioned, the Kansas Board of Regents, the 

American Association of University Professors, and the University’s own FSRR all state:  

“The precise terms and conditions of every appointment should be stated in 
writing and be in the possession of both institution and teacher before the 
appointment is consummated.” (Emphasis added.) See AAUP First Statement on 
Academic Tenure Policy Manual §F.8.b.1; F.S.R.R. §6.1.2; Kansas Board of 
Regents Policies §F.8.b.1.  

Additionally, the University’s FSRR require that newly appointed faculty receive information 

“concerning the standards and procedure for award of tenure and promotion of rank.” 

(F.S.R.R. § 6.4.1.1.; R. V., 259).  

Romkes started his employment in 2005. The P.I. Rule, although never ratified, 

enforced, or applicable, did not exist in any form until 2009, merely eight months before 

Romkes’ tenure process began. And Romkes was unaware of the supposed P.I. Rule until he 

received Dean Bell’s letter of December 20, 2010, which recommended against tenure and 

italicized the rule. (R. IV, 112)   

This is a very simple case. The University breached its agreement by unilaterally 

modifying the terms and conditions of Romkes’ tenure track appointment without notice 

and applied the modification—the P.I. rule—without warning. Kansas law mandates that 

“when the employment contract is not contrary to law it should be honored and enforced by 

the courts.” Sweet v. Stormont Vail Regional Medical Center, 231 Kan. 604, 608 (1982). This 

Court should enforce the employment agreement between Romkes and the University and 

remand for a new tenure evaluation hearing consistent with the agreement, i.e. a hearing 

under the rules of the FSRR.  

The University does not argue that it was incapable of understanding the FSRR, 

which set the boundaries of the employment agreement. Nor does the University explain its 
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decision to apply the P.I. Rule to Romkes. Therefore, the University not only breached the 

clear terms of the contract, it failed to act in good faith. The Kansas Supreme Court recently 

reaffirmed the good-faith doctrine.  

Every contract implies good faith and fair dealing between the parties to it, 
and a duty of co-operation on the part of both parties. . . . [T]here is an 
implied undertaking in every contract on the part of each party that he will 
not intentionally and purposely do anything to prevent the other party from 
carrying out his part of the agreement, or do anything which will have the 
effect of destroying or injuring the right of the other party to receive the 
fruits of the contract. Ordinarily if one exacts a promise from another to 
perform an act, the law implies a counterpromise against arbitrary or 
unreasonable conduct on the part of the promisee. 

Waste Connections of Kansas, Inc. v. Ritchie Corp., 298 P.3d 250, 266 (Kan. 2013); see also Morris 

v. Coleman Co. Inc., 241 Kan. 501 (1987) (good-faith doctrine applies to all contract except 

employment at-will); Zhitlovsky v. Valeo Behavioral Health Care, Inc., No. 98,272, 2008 WL 

1847814 (Kan. App. 2008) (unpublished opinion) (employee breached express employment 

contract with employer by failing to act in good faith). 

Both state and federal courts recognize that a University’s deviation without 

justification from the tenure review procedures shows a lack of good faith. See Qamhiyah v. 

Iowa State University of Science, 566 F.3d 733, 746 (8th Cir. 2009) (stating “departures from 

procedural regularity can raise a question as to the good faith of the tenure decision process”); Craine v. 

Trinity College, 259 Conn. 625 (2002) (“Procedural irregularities that result in “deviations from 

the simple mechanics of tenure review and the rules that institutions create to govern their 

decision-making process . . . [are] probative of a defendant’s intent because such rules are 

relatively clear and easy to follow, making deviations from them hard to explain except by a 

lack of good faith.”). In addition, under Kansas law, decisions not made in good faith are 

arbitrary and capricious. See Waste Connections, 298 P.3d at 266 (conduct that is not in good 

faith may be “arbitrary or unreasonable conduct”).  



 

 12  

The University acted in bad faith. It failed to follow the FSRR, which required it to 

base Romkes’ tenure decision on rules and regulations that existed at the time he was appointed. 

The University stepped outside the FSRR without explanation and without accountability. 

The procedural irregularities present in Romkes’ case show that the University, for whatever 

reason, simply wanted him gone. Consequently, the University’s actions denied Romkes 

tenure and destroyed his right “to receive the fruits of [his] contract.” The University’s 

decision to act in bad faith shows that the decision was arbitrary, lacked a substantial basis in 

fact, and was reversible error under K.S.A. 77-621. See Waste Connections, 298 P.3d at 266. 

This Court should require the University to play by its own rules and either reverse the 

district court or grant Romkes tenure.  

Issue 4:  Under Kansas law, non-tenured professors are entitled to the protections of procedural due process, 
i.e., a meaningful opportunity to be heard in a meaningful manner. The University based its tenure decision 
solely on the P.I. rule, a rule that fell outside the FSRR. Did the University violate Romkes’ rights to 
procedural due process by relying on the P.I. rule?  
 

Romkes argued to the district court that he was entitled to judicial review because 

the University failed to follow established procedure and acted arbitrarily. (R. I, 7.) See K.S.A. 

77-621(c)(5). Romkes also challenged the University’s use of the P.I. Rule during his tenure 

review procedure. (R. IV, 120; 188; V, 203; I, 7-10). Under the facts of this case, the 

procedure involved (tenure review) invoked Romkes’ right to procedural due process. 

Consequently, the University’s failure to follow procedure under K.S.A. 77-621(c)(5) violated 

Romkes’ rights to due process. Due process case law establishes the framework under which 

this Court should analyze the University’s failure to follow procedure under the KJRA. The 

University’s violation of Romkes’ rights to due process shows that this Court must reverse 

under K.S.A. 77-621(c)(5), (c)(8) and remand for a fair hearing or grant Romkes tenure 

outright.  



 

 13  

This Court exercises unlimited review of due process issues.  

This Court exercises unlimited review when considering whether an administrative 

agency violated an individual’s right to due process. Davenport Pastures v. Morris Cty. Bd., 291 

Kan. 132 (2010); State v. Holt, 285 Kan. 760, 774, 175 P.3d 239 (2008).  

Under Kansas law procedural due process rights attach to a tenure review proceeding.  
 

 Due process is a flexible concept, requiring “such procedural protections as the 

particular situation demands.” Mathews v. Eldridge, 424 U.S. 319, 334, 96 S.Ct. 893, 47 

L.Ed.2d 18 (1976). For nearly the last 40 years Kansas has recognized that due process rights 

attach to a nontenured professor’s employment contract. In Wertz v. S. Cloud Unified Sch. Dist. 

No. 334, 218 Kan. 25, Syl. ¶ 5, 542 P.2d 339 (1975), the Kansas Supreme Court recognized 

that the property interest in a teacher’s contract obligates the government agency to dismiss 

a nontenured teacher consistent with the requirements of due process. Specifically, the court 

noted that the stigma from dismissal requires that the dismissal proceedings, in this case 

tenure review proceedings, require that the proceedings conform to due process 

requirements. Wertz, 218 Kan. at 29 (“The stigma which attaches to a mid-year dismissal of a 

non-tenured teacher for incompetence is sufficiently injurious to call for a [due process] 

hearing . . . .”).  

Here, the University’s decision derailed and possibly destroyed Romkes’ teaching 

career. See Ben Palosaari, Did the University of Kansas ruin Albert Romkes’ career because he’s gay? 

THE PITCH, available at http://www.pitch.com/kansascity/albert-romkes-university-of-

kansas/Content?oid=2846663&showFullText=true. Kansas law dictates that nontenured 

teachers receive a due process hearing and that the governmental agencies conduct the 

hearing consistent with due process requirements. See Wertz, 218 Kan. 25; see also Perry v. 

Sindermann, 408 U.S. 593, 603 (1972) (professor subject to a tenure review process entitled to 
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due process protections because he or she has a property interest in a fair tenure review 

process); Purisch v. Tenn. Tech. Univ., 76 F.3d 1414, 1423 (6th Cir. 1996).  

 The fundamental requirements of due process are notice and the opportunity to be 

heard. Mathews, 424 U.S. at 333. “It is axiomatic that ‘[a] fair trial in a fair tribunal is a basic 

requirement of due process.’” Caperton v. A.T. Massey Coal Co., Inc., 556 U.S. 868, 876 (2009). 

This principle applies to administrative agencies just as it applies to courts. Withrow v. Larkin, 

421 U.S. 35, 47 (1975). A denial of due process renders the administrative agency’s decision 

void. See Zimmerman v. Board of Wabaunsee County Comm'rs, 289 Kan. 926, 947 (2009). 

 Kansas courts recognize that procedural irregularities in an educational setting result 

in a denial of procedural due process. In Haddock v. U.S.D. 462, 233 Kan. 66 (1983), the 

Kansas Supreme Court concluded that a teacher’s right to due process was denied when the 

school board based its decision to terminate the teacher on reasons in which the teacher was 

given no chance to defend.  

 In Haddock, the school board members informed a teacher that it intended to not 

renew his contract and gave him a list of reasons that stated:  (1) failure to work with the 

administration, (2) failure to maintain control of the classroom, (3) failure to prepare lesson 

plans, (4) failure to care for livestock, and (5) failure to care for school equipment. After a 

due process hearing before a committee, the committee recommended that Haddock be 

retained. The Board met again. Again, the Board voted to terminate Haddock. 233 Kan. at 

68. This time the board listed the following new reasons:  (1) poor use of classroom space; 

(2) favoritism towards students in F.F.A.; (3) failure to use grade books as required; (4) lack 

of resourcefulness and common sense; (5) blame of the administration for his own 

shortcomings.” 233 Kan. at 78. The Kansas Supreme Court was not impressed.  
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“Obviously this was a wholesale change from the reasons given at the time of 
the Board’s initial decision to nonrenew. Haddock received no notice of 
these items and was thus not able to prepare a defense to them at the 
hearing. As such the essential elements of due process were not met. A 
teacher whose contract is being nonrenewed is entitled to be judged solely on 
the reasons enunciated in the notice of nonrenewal. Due process requires no 
less.” 233 Kan. at 78.  

 
 Romkes’ case is no different. He spent his years at the University preparing for his 

tenure review procedure by dedicating himself to requirements set out in the FSRR. And just 

like the teacher in Haddock, the University pulled the rug out from underneath him by 

considering and then basing a decision solely on a new reason—the clandestine P.I. Rule. 

The requirement that Romkes attract external funding as a principal investigator is not found 

in the FSRR. Romkes was entitled to have his tenure review procedure follow the preexisting 

rules. Due process requires no less. See also Unruh v. U.SD. No. 300, 245 Kan. 35 (1989) 

(failure of the reviewing board to review the claim in good faith denied teacher due process); 

In the Matter of the University of Kansas, 2 Kan. App. 2d 416 (1978) (holding that procedural 

irregularities undermined the constitutional requirements of due process).  

CONCLUSION 
 

 The University ignored its rules, created a new clandestine rule, and then used this 

secret rule to crush Dr. Albert Romkes’ career. The University’s actions set a dangerous 

precedent and create a grave and present danger to the 5,000 plus professors across the 

State.   Therefore the Kansas Conference of the AAUP asks this Court to reverse the district 

court and either grant Romkes tenure or remand for a new and fair tenure review 

proceeding.   
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